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JUDGES AS CANDIDATES FOR POLITICAL 
OFFICES. 





In these political days often it happens 
that one holding the office of judge is 
nominated for some other office than judge 
or is renominated to be his own successor. 
No one for a moment conceives that re- 
nomination for the same office and stand- 
ing for re-election presents any incongruity, 
in the way of derogation from the. dignity 
of the judicial office. : 

Nor is it thought that any judge, pro- 
posed for re-election, would be trailing the 
ermine in the mire, if, his character or in- 
tegrity being assailed, he refused to remain 
silent, but in a proper way, as would be- 
come the place he was filling, he answere:! 
accusations against him. Indeed, it is con- 
trary to every idea of fair play and justite 
that anyone should not be allowed to de- 
fend himself against unjust assault. 

But, either by way of clap-trap or sin- 
cerely, it has been said, that a judge, during 
his term of office, should not accept nom- 
ination for any other office. This, it has 
been urged, detracts from judicial dignity 
and may involve a court in such a way as 
to make the people lose respect for our ju- 
dicial system. 

For this thought to prevail against ‘any 
other judge than one with a life tenure 
would seem to be opposed to our theory, 
and, when you scratch the surface of such 
a claim, you will find that, after all, it is 
the manner of choosing public officials, and 
not the fact of choosing, that gives it any 
semblance of plausibility. 

To state the case as strongly as we may 
against the soundness of the pretension, 
that a judge in office should not be chosen 
during hig term for any different kind of 
office, we will suppose the case of a judge 
with a life tenure being chosen for election 
to a different office. 

Thus, as to members of the federal bench, 
experience has shown that there would be 





considered nothing out of the way of one 
being appointed or elected to another office. 
Thus as to appointment, Judge Walter Q. 
Gresham, a distinguished federal judge, 
became a member of President Clevéland’s 
Cabinet. He was subjected to the hazard 
of an election, that is to say, he had to be 
elected by the Senate. 

Another notable illustration is found in 
the career of Justice David Davis, of the 
Supreme Court, who there served fifteen 
years and then was elected to the Senate 
by the Illinois Legislature. We have never 
heard, that any reflection was cast upon 
the judicial office by what was done in 
either of these instances, though there was 
a kind of election in both cases. 

But, according to the view of Justice 
Hughes, if we understood his announce- 
ment declining to allow his name to be con- 
sidered for the presidency, in pre-conven- 
tion days, this would have had a tendency 
to bring the judicial office into association 
with ideas, contentions, rivalries and ani- 
mosities, that would have lowered the 
court, of which the justice is a member, in 
the esteem of the people. 

We do not subscribe to that view. The 
position in which the learned justice would 
have been placed, had he allowed his name 
to have been used as a candidate, might 
have been arduots, but, if too arduous for 
its difficulties to have been surmounted, that 
would have tended only to prove, he ought 
not to have been chosen to the highest 
office in the land. 

We have nothing in our system, that sets 
apart any citizen who is a servant of the 
public, as if he were a high priest or a 
vestal virgin. There is but one kind of 
dedication that is known to an American 
citizen and that is a dedication to patriotic 
achievement, and the theory is that the 
public is the best judge of the field of its 
activity. 

No environment should stand as a bar- 
rier to a call by the people being heard and 
obeyed. Indeed, whatever may be the en- 
vironment, it is one the people themselve: 
sted and they, and not the ser- 
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vant, should be the arbiters of its effect. 
Our history has shown that the people 
have called their servants from one depart- 
ment of service to another, at-their own un- 
restrained will. 
their fidelity 
achieved in 


Indeed, it has been from 
exhibited and their fame 
that servants have 
been called to higher things in other lines. 

Senators have been chosen as judges and 
judges have been chosen as senators and 
military chieftains have been made senators 
and presidents. ‘The horizon of choice for 
any place of service has no limitations but 
in citizenship and loyalty. 

Therefore, when judges are chosen for 
office, there is no difference in essence from 
others being chosen for office. A judge is 
not a court and his personality and his 
merits or demerits as a citizen should not 
be confused with the people’s court. 

It may be true, that it would appear more 
unbeseeming for a judge to campaign in 
certain ways than for another to do the 
same thing. That is because the times de- 
mand, or seein to demand, that a candidate 
should hustle for himself. 


service, 


That idea, however, is itself a perversion 
of the true theory of the selection of its 
servants by the public. It should have no 
place in considering whether or not a judge 
is under obligation. to obey a call of his 
countrymen to serve them, as they wish 
him to serve them. 

We have seen it urged, that a judge 
should not be nominated for office, because 
that may interfere with his prompt dis- 
charge of duties that are insistent and 
where the interests of others might be post- 
poned by his activity in a political way. 
The same objection might apply, if he were 
renominated to succeed himself. 

But, if the objection is really of any 
force, it should prevent the nomination of 
anyone holding any public office. If a 
governor, or a congressman, or district at- 
torney, a sheriff or any other officer would 
be unduly constrained or overtaxed in the 
performance ef his duties by renomination 
to the same office or nomination to another 


office, then he ought neither to be nominated 


| nor renominated. It seems, therefore, not 
in accordance with our institutions, that 
a judge should be considered above the 
people whose servant he is, but to him as 
to another the master may say “Go thou- 
This is the theory of al- 
ae tl 


and he goeth.” 
legiance. 


DRIFTING FROM THE OLD MOORINGS. 





In this issue of the Journal, Mr. Axel 
Teisen, of Philadelphia, a graduate of the 
University of Copenhagen, and a philosoph- 
ical student of the law, brings forth strong 
arguments that are calculated to make us 
lose faith in the old and sacred doctrine of 
the binding force of judicial precedent. 

The position taken by Mr. Teisen in this 
article will not be regarded with the same 
wonder and alarm, or even ridicule, as 
would have greeted it twenty-five years 
ago, for the simple reason that it is becom- 
ing quite common in these latter days to 
have all of our fixed and fundamental doc- 
trines questioned and their soundness 
doubted. 

There is a great tugging at the old moor- 
ings and an almost burning frenzy on the 
part of the new generation to start upon a 
voyage of discovery on uncharted seas in 
order to reach the shores of some beautiful 
land of social promise of which they have 
heard. 

And this adventurous spirit is carrying 
dismay into the hearts of some of the old 
skippers and they are prophesying disaster 
to the ship of state if it be finally cut off 
from the old moorings. 

We have been attending quite a num- 
ber of bar association meetings recently 
and have read the printed proceedings of 
still a greater number and the cry of dis- 
tress is coming up from all of them which 
is like the wail of “Rachel weeping for her 
children, and will not be comforted for 
they are not.” 

When we say that we do not share the 
fears and forebodings of many of our 
prominent professional leaders this may not 
necessarily indicate greater fearlessness on 
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our part. It may rather indicate a lack of 
appreciation of the dangers ahead, Never- 
theless, we have always had such admira- 
tion for the great adventurers of the past 
and for the daring pathfinders who blazed 
the trails that are now the beaten high- 
ways of our trade and traffic, that we can- 
not bring ourselves wholly to distrust those 
who assume that role to-day. We remem- 
ber how they punished poor Galileo for 
blazing a new pathway in science and how 
near Columbus came to being the victim of 
«a narrow-minded crew who, not having the 
great navigator’s vision, could not see what 
he saw, the golden shores of a new and 
greater civilization. 


With the discovery of the theory of 
evolution scientists tell us that there are no 
fixed moorings in nature. Why should 
there be in the law? If all the rest of 
creation is ever moving on to something 
new and better, why should the law be 
forever insisting that the old ways are the 
hest simply because they are old. If nature 
is constantly trying to get away from the 
past and to improve the species, why should 
the law object to emerging from the chry- 
salis of its imperféct development and en- 
ter upon a life of larger power and useful- 
ness. 

Things are not right because they are 
old. It is this principle that has impeded 
the advancement of the law and the prompt 
and effectual administration of justice. And 
the old theory that precedents are not mere- 
ly persuasive but are as absolutely binding 
as the laws of the Medes and Persians has 
hitched us up to a post from which we are 
at last tugging away. 

Bishop, the greatest text writer of mod- 
ern times, is the only great name omitted 
from the galaxy of those who have supine- 


ly bowed down to the shrine of the false 


god of binding precedent. We remem- 
ber as a law student more than fifteen 
years ago how our heart thrilled at Mr. 
Bishop’s sarcastic reference to the many 
erroneous decisions of appellate courts, 
which, though not founded on sound prin- 


ciple, were nevertheless masquerading as 





the law of the land and which he urged- 
the young lawyer to attack, saying that 
with the older practitioner so blindly in- 
fatuated with the doctrine of the binding 
force of precedent that he would refuse to 
attack them, there was opportunity for the 
young lawyer to make a good living in ques- 
tioning these false precedents and in refus- 
ing to accept anything as law that did not 
comport with justice and sound reason. 

The modern spirit of criticism of judicial 
administration is not directed at sound 
learning and careful reasoning, but at obso- 
lete formalism and metaphysical hair-split- 
ting. ‘This is evidenced by the character 
of men who are leading the van for abol- 
ishing technicalities of procedure. Such 
men as Prof. Pound, of Harvard University 
and Prof. Wigmore of Northwestern Uni- 
versity, both of whom are deep and careful 
students of the law, have discovered in the 
mighty protest against the existing meth- 
ods of judicial administration only a pro- 
test against the shams and furbelows of 
the law and not, therefore an unhealthy 
disorder of the public mind. 

Under such a view of the present situa- 
tion is there any reason to fear; rather 
should we not hope that the present 
“rustling of the mulberry leaves” foretells 
of a “time of refreshing” that is soon to 
come, a time when the people shall come 
into a more intelligent possession of their 
government and when justice shall not be 
unduly delayed or trammeled by technical- 
ities. At any rate, is there any sound ob- 
jection to the people experimenting with 
that which is new if they are dissatisfied 
with that which is old? A. H. R. 


o 








NOTES OF IMPORTANT DECISIONS. 





LARCENY—ASPORTATION BY THE ACT 
OF ANOTHER.—The Georgia Court of Ap- 
peals, while recognizing the rule that there 
can be no larceny without some act constitut- 
ing asportation, considers, that the physical 
carrying away may not necessarily be that of 
the thief, but-he may, animo furandi, cause 
this to be done by another, though the latter 
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be wholly innocent of any participation in the | 


offense. Smith v. State, 74 S. E. 1093. 

Thus the facts show that defendant was 
found guilty of larceny of a cow which he sold 
to another and told him he could take her, the 
purchaser driving her away in the belief that 
the cow was the seller's. It was conceded that 
there was authority for the proposition that 
it was not larceny to sell another the property 
of a third person, of which the purchaser never 
takes possession. Therefore, it is perceived, 
that a crime may be consummated by the in- 
nocent act of another. ‘he court says this 
is because “the purchaser takes as the seller’s 
innocent agent, and the act of the purchaser 
amounts to a taking by the seller.” 

But is it true that the purchaser does take 
as the agent of the seller? He does not take 
except for his own benefit. Also, there is no 
capacity to create an agency to commit a crim- 
inal act, and this is true just as much as 
where a supposed agent is involved in the cul- 
pability as where he is not. 

Consider this question from the standpoint 
otf venue with the pretended permission 
given in one county and the actual possession 
taken in another. Under general princi- 
ple, where would the venue be? Or, better 
still, suppose the permission were given in one 
state and the actual taking occurred in an- 
other. Where would be the crime? Can, for ex- 
ample, one be guilty of larceny in the giving 
of a sort of roving permission to another to 
take possession of certain chattels, if he likes 
them, at a named price, when he inspects them 
where they are located? The purchaser would 
have to turn the matter over in his own mind 
and it ought not to be in his power to fix guilt 


upon another as or not his judgment may di- 
rect him. It ought to be sufficient to make the 


seller guilty of cheating and swindling in tak- 
ing money on such a sale and make it conclu- 
sive evidence of guilt that he took money from 
another for property the title to which he pre- 
tended to convey, when he really had none to 
convey. 





WHAT IS COMING? 


Probably not since the days of the French 
Revolution, has there been such a commotion 
in the realm of law as there is to-day, not only 
in the United States, but all over the civilized 
world. 

When the foyndations of the law, as it exists, 
are questioned, it is a sure sign that it, or 
essential parts thereof, are coming to an end, 
and that something new is brewing. 








There has ever been any number of mal- 
contents, but until recently it has been char- 
acteristic of almost all of them, that their 
preaching and invocations were directed against 
acts and persons, not against principles. They 
ealled for punishments, injunctions, prohibi- 
tions of and against persons and acts, but 
they did not even dream that there might be 
something wrong with the fundamental prin- 
ciples; in fact, their main complaint was that 
these same principles were being violated. 

How all this has changed within recent 
years! Now many things are emphatically de. 
clared wrong, in which the whole people be 
lieved implicity only yesterday. 

Our President is not hereafter to be a mere 
personal influence, mainly of executive and ad 
ministrative character, and strictly temporary. 
The office may now become permanently vested 
in one and the same person (with pro forma 
re-elections every four years) and consequent 
ly of all-powerful and domineering influence in 
directing the policies of our land. The repre- 
sentative form of government as_ heretofore 
known and cherished is to be changed; the 
mandat imperatif is to be introduced, and the 
representatives become like the clerks of a cor- 
poration company, whose duty and business it 
shall be to appear as dummies at meetings of 
legislatures and of Congress, ana there vote ac- 
eccrding to the instructions of their superiors. 
The judiciary is to decide as it is told to do, 
or else be recalled. 

There are people by the hundreds of thou- 
sands, if not by the millions, in this and other 
countries, having adopted these or similar new 
theories. How did they get them? Why are 
they holding them? Is it from mere idleness. 
or lack of something else to do? Hardly. Is 
it not that the world is changing its menta! 
and moral habitus? that it cannot now endure 
and bear the same principles which, only a 
few years ago, were considered absolute and 
holy? 

When a certain system of law is established. 
it is an expression of the contemporaneous {n- 
terests and moral conceptions of the class which 
had the power to establish it. That class, in 
order to preserve its power, next proceeds to 
declare the law made by it holy. What is, is 
right. 

For many years, in France, nobody amount- 
ing to anything, doubted that absolutism was 
the law; nor, fhat it ought to be the law. It 


‘had its drawbacks, of course, like all other 


human institutions. But looked at as a whole, 
and considered in a broad spirit, it certainly 
was a good thing and a wonderful improve- 
ment, at any rate, upon the former feudal 
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times with their lawlessness and interminable 
civil wars. And so, not only the upper classes 
of the bourgeoisie, who mainly had brought it 
about, but even the nobility, against which it 
had been originally directed, soon persuaded 
themselves that absolutism was both good and 
right, and from thence it was but a short and 
logically necessary step to declare it holy. And 
when the time came, when absolutism was 
neither good nor right, it still must remain holy 
and must be defended as such, with the result 
that it cost streams of blood and the commit- 
ting of endless atrocities, yea, the temporary 
corruption of the whole body politic, to have it 
abolisned. 

It is less than fifty years since s!avery was 
an institution with us, was part of the law of 
the land. When introduced, very few, if any, 
doubted that it was both good and right. It 
had, of course, like all other human institu- 
tions, its drawbacks. But looked at broadly, ft 
certainly was greatly to be preferred to the 
uncertain labor conditions theretofore existing. 
It did away with the cruel necessity of forcing 
the native Indian to do work he could not en- 
dure; it insured a steady food supply and the 
s.ability of agricultural and industrial enter- 
prises. And as to the negroes themselves, they 
were now being housed, fed, clothed and taught 
some measure of Christianity, which was much 
better for them than to run wild in the forests 
of Africa in constant terror of their hoodoos. 
So after a while, the well-to-do classes of the 
South, not only saw that negro slavery wags 
good and right, but having tied up therewith 
all of their material interests, upon which 
hang home, family, patriotism and religion, 
it became to them something sacrozanct and 
holy. Wuen the iniquity of slavery became so 
apparent to the rest ot mankind, when it be- 
came such a stench in their nostrils that it had 
to go, the holiness with which it had been sur- 
roundeu and invested by those who practiced 
it, made it necessary for them, forced them, to 
defend it with their minds, their bodies, their 
means, until their lives were sacrificed, and 
their land laid waste. 

But neither France nor the South were ruined 
by the destruction of the law of the land. From 
the shambles of the revolutions of 1789-93 and 
ot. 1861-65 there arose a better, stronger and 
more prosperous France and a better, stronger 
and more prosperous South, from which all 
evils had not been driven, not even all of the 
evils previously blamed on absolutism or slav- 
ery, but where, nevertheless, there was a little 
more freedom, a little more equality, a little 
more opportunity, to some extent better living 
conditions all around. 





Did it last, or will it last? No, it did not, and 
it will not, unless we take lessons from history 
and understand, that no law, not even a single 
principle ot law is absolute or valid and good 
for all times and all people. 

Is it not an absolute principle, you ask, that 
justice shall be done, that promises shall be 
kept, that crime shall be declared wrong? It 
is. but these principles are not legal principles 
but moral truths and»precepts, the validity of 
which does not depend upon any force or power. 
Law was established to carry these moral pre- 
cepts into effect, as far as it can be done by 
forceful means. What these means should be, 
is an entirely relative proposition, inasmuch as 
they have to be devised, applied and enforced 
by man, a very relative being. What will suit 
to-day will not suit to-morrow, what will have 
effect upon one body of men, so as to make 
them law-abiding, will irritate anotoer set and 
make them anarchistic. If we proceed, there- - 
fcre, to make holy the principles established by 
our fathers in 1783, or by the French a little 
later, or the system under which we as a na- 
ticn have lived since 1865, we must pay the 
same penalties which our fathers and fore- 
fathers paid, because they, in their selfishness 
insisted on declaring and enforcing principles 
which suited their particular interests. 

Is then the whole body of law but one seeth-, 
ing chaos, in which one more or less solid part 
bobs up from time to time, only to go down 
again, according as accident stirs the mass? 
No, it is not, but neither is it a fixed quantity 
in which there is no change. Law is a concep- 
tion, more than anything else. God is always 
the same, but tne conception of God changes 
from day to day. One of God’s attributes is 
justice, and His justice is ever the same, but 
man’s conception thereof alters, and so do his 
ideas of how best to carry God’s justice to 
ecnsummauon on earth. 

What is law? Law is a rule of conduct. In 
other words, law is a rule of morals. But all 
rules of morals are not law. There are many 
lews of morals, of which the general concep- 
tion is, that men ought to observe them, but 
they are not considered so important that those 
who sin against them lose much in estimation 
of their fellow-men, much less are shunned by 
them. Of punishment for such breaches there 
is not even an idea. Such is the case where 
the moral rule in question refers to what may 
be called manners. 

Then there are other laws of morals, which 
all decent men consider so important that they 
refuse, as far as possible, to have anything to 
do with those who constantiy break them. 
Among these may be mentioned habitual lying, 
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and to some extent abuse of intoxicants or 
drugs, libertine conduct, and resort to sharp 
practices. But still there is no question of 
applying the law to such transgressions. 
Finally there is in every community a cer- 
tain number of moral laws, about which there 
is a general agreement, that they must be kept 
and enforced, if life in that community shall 


be worth living. Here enters the question of . 


force, that is, of law. ‘Some transgressions of 
such laws carry with them civil consequences 
only, while others are numbered among the 
crimegy according as their suppression is con- 
sidered more or less imperative. 

When, upon this basis, we proceed to answer 
the question: What is law? we reach the con- 
clusion, that the law of any given time, place 
and people is that set of rules of conduct, the 
enforcement of which society considers neces- 
sary for its own protection and safety. If so- 
ciety agrees that in order that it may live, 
exist and work in safety, it is necessary that 
all power should be placed in the hands of one 
man, or one body of men, well and good, abso- 
lutism has then become the law of that society. 
If another society agrees that in order that the 
whole may live in safety and security, it is 
necessary that a certain number of its mem- 
bers should be held in bondage to do certain 
work, slavery or serfdom have become legal 
institutions of that society. in the same man- 
ner, any other construction of any given so0- 
ciety may become lawful. 

That there is to-day a great unrest in the 
attitude of the people towards their laws as 
enacted by their law-makers and as applied by 
their courts, needs no demonstration; he who 
runs, may read the signs. 

But the question is: Why this unrest? What 
is wrong? It is not because the legislators or 
the judges have changed. They legislate and 
decree according to the same principles, which 
were generally recognized and acted upon, to 
almost everybody’s satisfaction, until very re- 
cently. The reason is just the opposite, that 
the lawmakers and judges have not changed, 
while the people and their conceptions have 
changed. The people do not trust the law- 
givers, and especially not the courts, to do 
social justice, as they understand it. 

But what is wrong? In what particular is it 
that the law-giving and law-enforcing powers 
do fail? The trouble is with the ultimate 
foundation, upon which all law to this day 
has rested, and does at present rest. This 
foundation gonsists of two forms of proprietary 
rights, viz.: Property right in that which has 
not been made by man, or private ownership of 
land; and proprietary interests in other men 





and the products of their labor. Both of these 
foundations have served very good purposes, 
‘they have both been necessary steps in the 
development of the natural resources of the 
earth and in the advance of civilization. Pri- 
vate ownership of land is probably still, and 
for many years will be the only practical form, 
under which the resources of the earth can be 
made to yield the best returns. But slavery 
and serfdom as legal institutions have passed, 
and there is an universal agreement that 
neither is now required and not even desirable 
for the carrying out of the world’s work. 


An institution like slavery, dating back to 
the very beginning of time must, however, have 
made its influence felt on every phase of life. 
Every other institution of a people practicing 
slavery must of necessity have been tainted 
thereby. You can abolish slavery and serfdom 
by the stroke of a pen as legal institutions, but 
the real regeneration and reconstruction needed 
thereafter, cannot be accomplished by such a 
short cut, because every other relation of life, 
originally organized so as to fit in with the 
existing slavery, must of necessity be reor- 
ganized so as to fit in with the new conditions; 
if not, the abolition has been in form and name 
only, and the slavery will reappear, even if in 
a different manner. 


We may go through the whole of our law, and 
not oniy that part dealing with the relations of 
men, and we shall find that the institution of 
slavery has left its traces everywhere. The 
characteristic of slavery is not the working of 
the slave, but the ownership in him, of which 
the right to work him is but a consequence. 
The old paterfamilias was a perfect autocrat 
within his familia; he had the power of life 
and death, not only over his slaves, but over his 
wife and children. That has passed, but to this 
day he is in law considered the only head of 
the family, who decides its residence, its man- 
ner of living and who has the right of chastise- 
ment; however henpecked or worthless he may 
be, so long as the family relation has not been 
dissolved, he is ipso jure the boss. This does 
not agree with actual conditions as they exist 
to-day; the law as it stands does not do social 
justice. The trace of slavery still is found in it. 


The old master worked and treated his 
slaves as he pleased. As slavery passed, his 
men became indentured to him, and could be 
brought back and punished for breaking away. 
It is not so many years ago, that courts un- 
dertook, by injunctions to prohibit men from 
striking, and punished them for contempt, if 
they persisted. And even now you may hear 
large employers speak of their Huns and 
Slavs as “human cattle,” and even the best of 
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them consider demands from their employees, 


let alone strikes and boycotts, as unwarranted 


interference with their business, which they 
propose to run to suit themselves, forgetting 
that all their mines, factories and machines 
would not be worth a farthing if there were 
not men to work them. It is the old pro- 
prietary idea that still sticks in them, and 
makes it impossible for them to see that those 
who work the property have equal rights with 
tnose who own them, 


Civil arrest, for non-payment of debts, an- 
other consequence of the _ slavery-view of 
things, was a regular institution in all coun- 
tries within recent years, and even to-day you 
can in most countries have a man arrested 
for non-payment of debts, if you will make 
affidavit that he is about to leave the state 
or country for the purpose of evading his 
debts. 
In many countries, “men of property” are 

the laws given an extra influence in the 
public affairs, either in the way that they 
alone have the franchise for the upper house, 
or that they have more than One vote ac- 
cording to the amount of taxes they pay, or 
that a general property qualification is re- 
quired in order to vote at all. And even in 
countries where no legal preference is shown 
them, and where their very riches are sup- 
posed to give them an actual influence not 
wielded by the ordinary citizen, there is a con- 
stant tendency to exalt the interests of prop- 
erty over and in contradistinction to that of 
man. Human life, human suffering, human 
sweat is everywhere held very cheap, while 
property is held very dear. What is this way 
of looking upon the world, upon the relations 
between men and things, but a trait of char- 
acter grafted upon man’s soul by the long- 
existing institution of slavery. 

The old patrician, the Roman emperor, the 
feudal lord, the absolute king, the colonial 
planter, in their main characteristics, ideas 
and idiosyncracies, live among us to-day, re- 
incarnate in the captain of industry, and in 
the various “kings” and “barons” of business, 
who with their clients form the “represent- 
ative class of citizens.” 

Here is the root of the trouble. 

The great body of men is not moved by 
finely reasoned systems, but by instinctive 
feeling. They feel that their lives, their posi- 
tions in life are not, what those of a free man 
ought to be, and they become restless. They 
do not know exactly what the trouble is, but 


by 


they feel that something is wrong, that for. 


some reason or other they cannot get to where 
they ought to be. And before they make clear 
to themselves what the exact wrong is, and 





| 


why it is wrong, they commence to cast about 
them for remedies, for each of them has but 
one short life to spend upon the improvement, 
and they so desire that the millennium should 
come in their own lifetimes. This is the great 
tragedy of life. We are all in such a hurry 
that we must grope about for our salvation 
and catch hold of almost anything that seems 
to promise the desired end; with the result, 
that we spend our lives on experiments that 
are not and cannot be completed except by 
later generations; and even if we gain a little 
headway, we cannot appreciate it and enjoy 
it, because of our intense disappointment by 
the breaking down of our illusions. 

Hence all the wild schemes.that the world 
has seen, and sees every day. 


But these wild schemes are but the fore- 
runners of what is bound to come, The chem- 
ist or other scientist who commences a series 
of experiments with a certain purpose in view, 
will in the beginning grope more or less in 
the dark, but as he proceeds he learns what ~ 
to eliminate, how to corbine, until his pur- 
pose is realized, and that which he had in 
view, and which in the beginning was but a 
flash in his mind, a more o1 less hazy idea, all 
at once becomes realized, often in a way 
very different from what his original idea was, 
but still as a realization of his hopes. 

So with social ideas and experiments, but 
with the decided and tragic difference, that 
these cannot be worked out in the quiet of 
the study and laboratory, but must be fought 
for in the whirl of life among the interests 
and passions of living men, where suffering 
must be undergone, blood must be shed, be- 
fore the contents of the caldron will clear. 

What, then, is brewing now? 

It is the effort to adjust social relations to 
the conditions of a body politic, where every- 
body is free, where no man has a proprietary 
interest in the person or labor of any other 
man. 

What is coming? 

It would take a rash man to prophesy. 

Only this much may be said: in whatever 
way the details of the proposition may be 
worked out, the direction will be towards elim- 
ination of all traces of slavery and serfdom. 

When will it come? 

It will not come with a rush, but gradually. 
When, however, the great body of men shall 
have become conscious, that the worst of the 
present social evils are caused by the idea of 
slavery surviving in men’s minds, then the 
dawn of better times may be said to have 
appeared, for not until then can the proper 
steps be taken. AXEL TEISEN. 

Philadelphia, Pa. 
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CONSTITUTIONAL OBLIGATIONS 
AND WOMAN’S CITIZENSHIP. 








To the sentimental temperament of the 
West rather, perhaps, than to any sense of 
justice, is to be ascribed the action of six 
trans-continental states, which have recent- 
ly placed the women of those states on an 
equal footing with the male citizens thereof, 
by amendment to the organic laws con- 
cerning the right to cast the ballot. 

Without doubt, this sentiment of the far 
West is founded on the natural and whole- 
some feeling of respect for womankind 
typical of time in the early history of that 
frontier land where men struggled with the 
wilds alone, or in the companionship of 
women as venturesome and hardy as them- 
selves. For in those days and in this land 
the woman was more the recognized equal 
of her brother or husband than to-day. She 
was a companion to be depended on in 
time of need. The present day sentiment 
of clinging dependence had none of con- 
ventional opportunity for growth. Then 
the man who lived the greater part of his 
time in the stirrups on the great plains, or 
in the solitudes of nature, where his com- 
bative faculties were kept ever on the alert, 
did not see enough of women to cause him 
to question and become contemptuous of 
her capabilities. Companionship was the 
controlling sense of his regard for the oc- 
casional woman he met. 


Coming from an atmosphere of superfic- 
iality with regard to woman’s capacity for 
politics, his common law estimate of her 
place seems to have had a rude awakening 
in the country where nature leads to the 
sanity of normal conditions. However this 
may be, we find this section of our common 
country is the most receptive mood for 
listening to argument in behalf of women. 
And now she has a voice in the political 
concert equally with her big brother or hus- 
band, along nearly the entire Pacific coast 
line and in the States of Colorado, Idaho, 
Utah and Wyoming. And the impetus to 
her advent into politics seems to have come 





with what is known as the progressive 
movement. It makes one speculate at this 
time on what the women of this country 
will do with political parties if the pro- 
gressives continue to progress and theif 
fundamental plank in platform shall give 
guarantee to women of complete and full 
citizenship. 

Certain it is that the movement towards 
enfranchising women in this country has 
taken on large proportions and is just now 
knocking at the very doors of the prudish 
opposition of common law governed New 
England. Which leads the staid New York 
Tribune to remark that with such states as 
California and Washington adopting this 
political idea, the older and larger mem- 
bers of the family will have to sit up and 
take more serious notice of what is going 
on everywhere the sun sets on this land of 
liberty. 

Beginning with the sporadic efforts of 
such women as Elizabeth Cady Stanton, 
Susan B. Anthony, Lucretia Mott and Lucy 
Stone more than half a century ago, little 
progress was made until the seed of this 
sowing fell in western soil in the dark days 
of the Civil War, when Kansas was born 
into statehood. ‘Then by constitutional 
provision, women’s right to suffrage was 
provided for at all school meetings. Since 
that time a number of the older states have 
conceded this much to their women citi- 
zens, 

The great progress in this movement has 
been made in the past fifteen years and on 
far western soil. It now seems to be allied 
with the progressiveness of the West along 
other political lines and it is in harmony 
with the natural sentiment of the West to 
permit women to share equally in affairs of 
state and also to assume part of the re- 
sponsibility. 


Denver, a city of upwards of 215,000 


population, should, perhaps, have the credit 
of being the storm center around which the 
storms of adversity to “the cause” have 
repeatedly swept with stinging reproof and 
humiliating defeat. But the people of Colo- 
rado had to learn of women as did the poet 
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that “when she wills, she will,” and so in 
the end she has had her way about it. And 
in Colorado to-day women are more con- 
spicuous in the political life of the state 
than in any other part of this Union. 


\Vyoming, it is true, comes first as terri- 
tory and state in the recognition of com- 
plete equality as between its male and fe- 
male citizens. Indeed, Wyoming came in- 
to the Union of States with this provision 
in its Constitution. When Congréss inti- 
mated to the gallant legislators of this state 
that such an idea put into the organic law 
of that or any other of the states of this 
\‘nion, was entirely too much for the Con- 
eress to swallow at this time. But these 
chivalric champions of “the cause” came 
back with the ultimatum that they would 
“be damned” before they would desert the 
cause they had espoused and would stay 
out ef the Union of States rather than 
abandon the cause of their sisters. Con- 
gress backed away from the bucking bron- 
cho and Wyoming became the pioneer state 
in this respect. 


ut Colorado became the center of the 
area of disturbance and from the city of 
ldenver as headquarters, the followers of 
I‘lizabeth Cady Stanton and Susan B. An- 
thony have carried the colors to the shores 
of the Pacific with victorious results. 


The women of these states have settled 
down to a realization of their enhanced 
importance before the law. And they have 
accepted, to a degree at least, the enlarged 
responsibility necessitated by their assump- 
tion of larger political power. The women 
of the more recently converted States of 
California and Washington, have yet to 
learn of the greater responsibility before 
the law which they must now assume be- 
cause of being given the inestimable priv- 
ilege of full citizenship. For the organic 
law of every state imposes certain duties 
to be performed for the state by its citi- 
If distinctions between its male and 

citizens are removed, then, of 
course, these duties devolve upon both 
alike. And it matters not that a certain 


zens. 


female 





proportion of the women citizens of those 
states were opposed to seeking suffrage. 
Being clothed. by the law with the com- 
plete legal status of the hitherto most favor- 
ed citizen, she automatically assumes all of 
the obligations imposed on full citizenship. 

We come now to a consideration of this 
question as it concerns the added responsi- 
bilities, which the women of such states 
as may adopt this progressive idea, must 
“assume together with the privilege of suf- 
.frage. One of the more irksome of these 
duties and one which her willing brothers 
seem to be in haste to thrust upon her is 
the jury service Now, as the writer is in- 
formed, women have performed as jurors 
in Wyoming and Colorado for a number of 
years past capably and satisfactorily. So 
far as the writer is informed, the women in 
all the states concerned, have shown a will- 
ingness to discharge this duty, as well as 
others, in a manner that may serve to quick- 
en the conscience of her brother citizen. 
It is quite likely that in complying with 
the law’s demand, the conventional de- 
mands of society have been set aside. That 
a nicely appointed afternoon, with its 
round of bridge whist and its attendent 
amenities, has many times been spoiled in 
the making. However this may be, it does 
not appear that the women of the states 
affected are making as much outcry as the 
other side of the game. Particularly is this 
“fuss and feathers” heard in the courts 
themselves. The dignity and dry bones of 
the courts have no use for progressiveness 
along this line. Courts are formal, fixed, 
unresponsive, They are founded on the 
common law principle which give to the 
male citizen the right to command and be 
obeyed. Therefore, it is not surprising 
that opposition is found in the courts to 
allowing women to be summoned as jurors. 

In both of the states lately adopting this 
idea of equal suffrage, there seems to arise 
more or less opposition to calling women as 
jurors in the higher courts. In California is 
this particularly so. We do not mean that 
this opposition is general or based on natur- 
al prejudice. Many courts take the view’ 
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that a constitutional provision merely pro- 
viding for suffrage, does not, in itself, pro- 
vide for the assumption of such duties as 
those of jury service. That the common 
law restriction still maintains its force un- 
til some enabling act of the legislative body 
makes specific provision for this eligibility. 

At common law a juror is defined to be 
“a man who is sworn or affirmed to serve 
on a jury.” And a jury is defined to be “a 
body of men who are sworn to declare the 
facts of a case as they are proved from the 
evidence.” ‘The commonlaw, undoubted- 
ly, never contemplated that others than 
male citizens should fulfill those duties. 
Blackstone, who like his countryman 
Shakespeare, is the beginning and the end 
of recognized authority in his line, in the 
third volume of that great work, at p. 362, 
has this to say anent this perlexing ques- 
tion: “Twelve free and lawful men of the 
body of his county” shall be summoned by 
the high sheriff as a jury. 


A California judge of a superior court, 
in voicing his opposition to calling women 
as jurors in the courts of this state, has 
this to say, among other things: 


' “There is no decision of our supreme 
court upon the subject, but there are many 
decisions of our supreme court upon the 
proposition that the constitutional guaran- 
tee of the right to trial by jury means 
trial by jury as it was intended and afforded 
to litigants at common law: This is de- 
clared in State v. Koppikus, 16 California, 
at page 249; also in cases reported in the 
72 California, page 338; 85 California, page 
644, and an elaborate discussion may be 
found in the case of People v. Powell, 87 
California, at page 355. ‘The code being 
silent as to whether or not the jurors should 
consist of males or females, or both, and 
the constitutional guaranty of trial by jury 
means trial by jury as it was extended and 
provided for litigants under the common 
law, which enjoins on the sheriff to sum- 
mon “free and lawful men from the body 
of his county. In the absence of constitu- 
tional provision, or at least legislative action 





in this state, I certainly think it would be 
error to impanel a woman upon a jury, 
though, personally, 1 would welcome them 
as jurors in all cases in which the liberties 
or property rights of women or children 
are involved.” 

The contention in the above. opinion 
seems to be that the adoption by the legal 
voters of any state of an amendment to 
their organic law conferring upon women 
the elective franchise, does not remove any 
common law restriction on her political lib- 
erty unless specifically provided for either 
in the amended constitutional provision, or 
by the act of the legislative function of the 
government. 

There seems to be force in such an argu- 
ment. On the other hand, it is claimed 
that the change in the organic law of the 
state by the force of the people’s will, con- 
ferring upon women equal political standing 
with men of full citizenship, automatically 
confers all obligations and duties as well. 
Courts differ in their opinions on this sub- 
ject as they are wont to do on others. There 
are some courts in California that have 
gracefully accepted the situation and are 
calling women to sit as jurors in all sorts 
of cases. Los Angeles county is very pro- 
gressive, politically and otherwise. A short 
time ago a jury of women was summoned 
to try a newspaper editor who was charged 
with having circulated an “obscene and in- 
decent newspaper.” ‘There were “politics” 
mixed up in this case and in the ordinary 
course of things, intelligence in the jury 
was demanded, certainly by the defense, at 
least. The editor of the paper admitted on 
the witness stand that he had accused a 
member of the town board of Watts, a 


small outlying suburb of the city, of apply-. 


ing profane epithets to him and that he had 
printed these epithets in as plain words as 
they were spoken. ‘The editor gave as his 
reason for so doing that he wished the 
people to know what sort of a man was 
representing that town on its board of trus- 
tees. This jury deliberated just twenty 
minutes and returned a unanimous verdict 


of “not guilty.” That one verdict gives 
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promise that women called as jurors will 
use their intelligence. 

In the above case the court officer who 
summoned the jury-reported that all of the 
women called on expressed their entire will- 
ingness to serve, and no difficulty whatever 
was had over requests to be excused, In- 
deed, the willingness on the part of these 
jurors and the ease with which they quali- 
fied as such, have encouraged court officials 
to believe that a solution of this vexing 
question may be at hand. Certainly, if 
willingness and intelligence is found in 
these persons summoned as jurors, in this 
day of court procedure, we may look for a 
considerable expediting of the wheels of 
justice. 

Following close on the official announce- 
ment of the result of the election held in 
California, in October, the women of that 
state immediately applied to the registry 
officials demanding to be registered. As 
showing the interest which the newly-cre- 
ated electors had in their newly-acquired 
political importance, representative women 
of all classes applied for registration. Many 
were unsuccessful in the effort to get on 
the registration lists, because of having 
only arrived at marriageable age and not 
the age demanded of all voters alike. Then 
again, as age is no bar in love or politics, 
women of advanced age were placed on 
the roll. In the City of Los Angeles, where 
the registration has been very heavy, up- 
wards of 82,000 applying, one woman said 
to be over eighty years of age applied in 
person and was registered. It also became 
a sort of social fad in some towns of the 
state, to invite an official of the county 
clerk’s office to a social function, for the 
purpose of registering the ladies present. 
All of which.goes to show the interest of 
the women in their new relation to the state 
and is at the same time a direct refutation 
to the claim that a very large proportion of 
women are uninterested in the subject of 
suffrage and indifferent, if not opposed to 
accepting the privilege and assuming the 
added responsibility. 

From what has already been accomplish- 





ed in these states of the far West, it may 
be safely assumed that the leaders in this 
movement have abandoned the “crusade” 
sentiment which has characterized their 
work up to a very recent date and are now 
playing politics and holding some trumps in 
their hands. The highest trump in the pack 
is the progressive idea in politics. The 
leaders in the fighting ranks of the women, 
seem to know just where that trump card 
is at this time. The curious reader should 
give his attention to the work now going 
on in the States of Oregon, Kansas and 
Wisconsin. When these states shall have 
spoken in the affirmative, the great Middle 
West will be ripe for the harvest. Then 
the prejudice and common law tradition of 
New England must finally yield to the fate- 
ful advance of the progressive idea. 
Percy L. Epwarps. 
Ontario, Cal. 








CARRIERS—FREE PASSES. 





HUCKSTEP v. ST. LOUIS & H. RY. CO. 





St. Louis Court of Appeals, Missouri, July 2, 
1912. 





148 S. W. 988. 





A contract by a carrier of passengers reliev- 
ing it from liability for any consequences of 
its own negligence is ineffectual for that pur- 
pose, even though the passenger with whom 
the contract was made was carried on its trains 
on a free pass. 


CAULFIELD, J.: This is an action by the 
plaintiff, Mrs. Huckstep, a married woman of 
the age of 39 years, to recover damages for 
personal injuries sustained by her while a 
passenger on one of the defendant’s passenger 
coaches traveling between Bowling Green and 
Hannibal on the 7th day of September, 1903, 
by the derailment of the coach, caused by rot- 
ten ties, and its overturning and dropping 
some 10 feet down a steep, rocky embank- 
ment at a point this side of Frankford. The 
coach in its fall completely turned “turtle,” 
landing upside down in a creek bed, whereby 
the plaintiff, who weighed 190 pounds, was 
greatly and permanently injured, especially in 
her nervous system. The trial of the case re- 
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sulted in a verdict for the plaintiff in the sum 
of $3,000, and, judgment being rendered there- 
on, the defendant has duly prosecuted its ap- 
peal to this court. 


There is no question raised upon this ap- 
peal but that the facts shown in evidence e€s- 
tablished a prima facie case of negligence, 
causing plaintiff’s injury, against the defend- 
ant; nor is any point made as to the giving 
or retusing of instructions or the admission 
or exclusion of evidence; but the defendant 
contends that the trial court erred in striking 
from its answer a plea to the effect that, when 
plaintiff was injured, she was riding on a 
pass, which contained conditions accepted by 
the plaintiff whereby she voluntarily assumed 
all risk of accidents and damages, and express- 
ly agreed that the defendant should not be re- 
garded as a common carrier nor as liable to 
her for injuries to her person, Whether caused 
by the negligence of the company’s agents or 
otherwise. Defendant's theory in making this 
contention is that, while a common carrier of 
passengers May not contract against the con- 
sequence of its own negligence with a passen- 
ger for hire, it may do so with one riding on a 
free pass. This very contention and theory 
were carefully and well considered and decided 
adversely to the defendant by the Kansas City 
Court of Appeals in the case of Bryan v. Mo. 
Pac. Ry. Co., 32 Mo. App. 228. We regard that 
decision as sound and consistent with the gen- 
eral tendency of the decisions in this state, 
and see no reason for conflicting with it. The 
point is ruled against the defendant, and the 
judgment is affirmed. 

REYNOLDS, P. J., and NORTONI, J., concur. 


Nore.—Validity of Stipulation on Free Pass 
Exenpting Railroad From Liability for Negli- 
gence.—This question has in other days been fre- 
quently treated in this Journal, as it then arose 
oftener than now. There has always been con- 
flict of authority. Herein are referred to greatly 
cases where there were special contracts, such as 
in circus and express company cases, and _ this 
line has been run dewn, until it was finally de- 
cided in federal supreme court that the principle 
governing them included a free pass case. 

In Kelly v. Grand Trunk Western Ry. Co., 93 
N. E. 616, rear end collision case betwen two 
sections of a circus train, there was a written 
contract stinulating that the contract was not 
made with the company as carriers, either com- 
mon or special, and because of the inadequate 
consideration the railroad company was released 
from all liability in respect to the circus and 
menagerie and from any loss or damage to pet- 
sons or property that might be carried under the 
contract no matter how caused, occurring or sus- 
tained by any pegson, etc. It was also stipulated 
that the railroad was to be held only as hirers of 
motive power and of men to operate the same 
and of the right to use the roads and tracks of 





the railroad, all of whom were to be deemed the 
servants of the circus company subject to the 
rules, regulations and time-tables of the railroad 
governing the movement of trains, etc., ete. An 
employee was killed and defendant had judgment 
non obstante veredicto. The Appellate Court of 
Indiana, in affirming the judgment. said: “The 
validity of such contracts, exempting the carrier 
from liability for negligence and providing that 
the carrier's obligation should be that of a pri- 
vate carrier only, has been generally upheld as 
hot being contrary to public policy.” Thereupon 
a number of cases by Indiana Supreme Court 
are cited and two cases from Masachusetts and 
Michigan, and others from inferior federal 
corrts, not, it must be said, a very convincing 
array to show what had been “generally” held. 

Cleveland C. C. & St. L. R. Co. v. Henry, 170 
ind. 94, &3 N. E. 710, one of the Indiana cases 
cited, was a circus case, in which there was a 
similar collision. It was stated that the railroad 
was under no legal duty to haul cars owned and 
fitted up by showmen and if it agreed to do this 
under special agreement it might become a pri- 
vate carrier, and as such could name its own 
conditions in performance of service thereunder. 
This seems the consistent Indiana decision on 
this subject as citation and discussion of many 
Indiana cases show. 

This case refers to B. & O. S. W. Ry. Co. v. 
Voigt, 176 U. S. 498, which affirmed Sixth Cir- 
cuit Court of Appeals, in a case in which an ex- 
press messenger sued a railroad company. The 
express company agreed to protect the railroad 
company against liability for any injuries to em- 
plovees of the express company while being trans- 
ported by the railroad company whether the in- 
juries were cause by negligence of the railroad 
company or its employees, or otherwise. The 
messenger as between him and the express com- 
pany assumed the risk of ali accident and in- 
jury sustained in the course of employment and 
expressly ratified the agreement between the ex- 
press company and the railroad company. This 
was 1 collision case and the railroad was held 
not liable, Justice Harlan dissenting upon the 
grovnd that under the principle in Railroad Co. 
v. Lockwood, 17 Wall. 357, and afterwards en- 
forced in numerous cases and said there was 
liability: “Upon the broad ground that defend- 
ant corporation (a railroad) could not, in any 
form, stipulate for exemption from responsibility 
for negligence of its servants or employees in 
the course of its business whereby injury comes 
to any person using its cars, with its consent, 
for the purpose of transportation.” 

The centrolling opinion undertakes to distin- 
guish the case at bar from the Lockwood case 
and those which followed it, viz.: Railway Co. v. 
Stevens, 95 U. S. 655, and Liverpool Steam Co. 
v. Sampson, 129 U. S. 397. The Lockwood case 
was that of a drover’s pass for the purpose of 
taking care of his stock and he was held to he 
a passenger for hire. With the express messen- 
ger it was held: “That he was not constrained 
to enter into the contract whereby the railroad 
company was exonerated from liability to him, 
but entered into the same freely and voluntarily 
and obtained the benefit of it by securing his ap- 
pointment as such messenger and that such 2 
contract did not contravene public policy.” 

This case also drew a distinction between <4 
postal clerk and an express messenger in that 





XUM 








Yum 


VoL. 79 


CENTRAL LAW JOURNAL. 


249 











“the messenger has agreed to the contract be- 
tween the express and the railroad companies, 
exempting the latter from liability, but no case 
is cited in which the postal clerk voluntarily 
entered into such an agreement.” It was said 
there would be analogy if the government and 
railroad had agreed as the express company and 
railroad had agreed and the postal clerk had 
similarly concurred in releasing the railroad com- 
pany. 

The opinion in Railroad Co. v. Lockwood, 
supra, opens by saying: “It may be assumed 1 
‘imine that the case was one of carriage for 
hire” and all the way through the exemption 
from liability for negligence was denied on the 
eround that the two were not contracting at 
irms’ length, and the validity of the contract 
was denied solely upon this ground. 

In Railway Co. v. Stevens, supra, one negotiat- 
ing with a railway company went at its request 
to a point on its road to see one of its officers 
and was given a pass therefor. The car was de- 
railed. It was held that the pass was given for 
. consideration and plaintiff was a passenger for 
hire. The court said: “The transportation of the 
plaintiff in the defendant’s cars, though not paid 
for by him, was not a matter of charity nor 
of gratuity in any sense,” and for this reason it 
was said: “The court rightly refused to charge 
that the plaintiff was traveling upon the condi- 
tions indorsed on the pass, or that, if he traveled 
on that pass, the defendant was free from liabil- 
ity. And the court was equally right in refus- 
ing to charge, that, if the plaintiff was a free 
or gratuitous passenger, the defendant was not 
licble. The evidence did not sustain any such 
hypothesis.” But the court said: “It is not nec- 
essary to determine what would have been the 
rights of the parties if the plaintiff had been a 
free or gratuitous passenger.” 

It hardly might be said, therefore, that the 
shove cases determine the point of stipulations 
hy one traveling on a free pass amounting to a 
release. But there is the later case of Northern 
Pac. Ry. Co. v. Adams, 192 U. S. 440, wherein 
the question was directly involved. Plaintiff's 
intestate was an attorney of several railway com- 
panies but was not in the employ of defendant 
and lost his life while riding on a pass on de- 
fendant’s road. It was conditioned that the per- 
son accepting the pass agrees to non-liability on 
accovnt of negligence. Justice Brewer, speaking 
for the majority, Justices Harlan and McKenna 
dissenting, held the condition was valid, It was 
said: “The question is distinctly presented 
whether a railroad company is liable in damages 
to a person injured, through the negligence of 
its employees, who at the time is riding on a 
pass given as a gratuity and upon the condi- 
tion known to and accepted by him that it shall 
not be responsible for such injuries.” After 
premising that according to the terms of the 
condition on the pass there is no inquiry here 
as to injuries from willful and wanton acts, it 
thought the Voigt case, supra, was decisive. It 
was said: “The railway company was not as to 
\dams a carrier for hire. It waived its right as 
a common carrier to exact compensation. It 
offered him the privilege of riding in its coaches 
without charge if he would assume the risks. of 
negligence. He was not in the power of the 
company and obliged to accept its terms. They 
stood on an equal footing. If he had desired 





to hold it to its common law obligations to him 
as a passenger, he could have paid his fare and 
compelled the company to receive and carry him. 
* * * So far as the element of contract controls, 
it was a contract which neither party was bound 
to enter into, and yet one which each was at 
liberty to make and no public policy was violated 
thereby.” It was also said: “Free passengers are 
not so many as to induce negligence on its part.” 
As in accord with this ruling the opinion refers 
to cases from Maine, Massachusetts, Connecticut, 
New Jersey, Indiana and Washington. E contra 
it refers to cases from Iowa, Pennsylvania, Ala- 
bama and Texas. 

The Adams case, supra, is referred to in an 
opinion by Texas Court of Civil Appeals, Sulli- 
van-Sanford Lumber Co. v. Watson, 135 S. W. 
635, and the opinion thought a prior decision of 
Texas Suoreme Court should be followed, See 
Railway Co. v. McGown, 65 Tex. 643. 

There are a number of cases holding as is 
indicated above in circus and express company 
cases and we have seen, that the U. S. Supreme 
Court applies this rule to one traveling on a. 
free pass, the principle of non-constraint on 
either party governing. See especially note to 
Denver & R. G. R. Co. (Colo.), 89 Pac. 39, in 
ir L. R. A. (N. S.) 432, in which the cases on 
such lines are collected, the specific application 
being to an employee of a sleeping-car company, 
in which the contracts were as in the Voigt case, 
supra, It seems quite impossible to distinguish 
these cases from those in which there are stipula- 
tions or conditions to the acceptance and use of 
a free pass. The relation of common carrier is 
waived as much in the one instance as the other. 
If there is any constraint at all there surely can 
be none where a person asks for or is offered a 
free pass. 

Among state cases of recent date opposed, see 
Davis v. Chesapeake & O. R. Co., 29 Ky. L. 
Rep. 53, e2 S. W. 330, 5 L. R. A. (N. S.) 458; 
Shannon v. Chesapeake & O. R. Co., 104 Va. 645, 
52 S. E. 376. The free pass question’ has been 
considered in this Journal in 44 C. L. J. 205; 53 
id. 254; 56 id. 204, and 57 id. 86, and it would 
seem that the weight of authority is in favor of 
the validity of stipulation against liability. C. 








HUMOR OF THE LAW. 


In Georgia they tell of a prisoner who had 
been convicted a dozen times of stealing, who, 
when placed at the bar for his latest offense, 
displayed a singular curiosity. 

“Your honor,” said he, “I should like to have 
my case postponed for a week. My lawyer is 
sick.” 

“But,” said the magistrate, “you were caught 
with your hand in this gentleman's pocket. 
What can your counsel say in your defense?” 

“Exactly so, your honor; that is what I am 
curious to know.” 





“You consulted two lawyers?” 


“Ves.” 
“Did they agree?” 
“Not exactly. One of them advised me to 


compromise because he was going abroad and 
wouldn’t be able to attend the trial, and the 
other said that if he could get the case advanced 
to the next term he would advise me by all 
means to fight it.” 
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1. Adverse Possession—Void Tax Deed.—One 

holding under a tax deed, void on its face, who 
fails to prove that he has paid all the taxes le- 
gally assessed against the premises for seven 
successive years, does not establish title, under 
Rev. St. 1908, § 40690, authorizing the acquisition 
of title by seven years’ possession under color 
of title, in good faith, and payment of all taxes. 
—Bloomer v. Cristler, Colo., 123, Pac. 966. 
2. Assault and Battery—Evidence.—An infor- 
mation, charging felonious assault on two per- 
sons, is supported by proof of assault on only 
one.—People vy. Durham, Mich., 136 N. W. 431. 

3. Assignments—Check.—A check by a bank 
depositor is a mere direction to the bank to pay 
a certain sum of money, and the amount there- 
of does not thereby become the property of the 
payee nor place the fund beyond the control of 
the depositor.—Kaesemeyer vy. Smith, Idaho, 123 
Pac. 943. 

4. Chose in Action.—A mutual, open, and 
current account is a chose in action and trans- 
ferable.—Culver y. Newhart, Cal., 123 Pac. 975. 

5. Attachment—Priority.—It is the hour or 
minute at which a writ of attachment is levied 
which determines the question of the priority 
of the resulting privilege.—First Nat. Bank v. 
Powell, La, 53 So. 687. 

6. Attorney and Client—Authority of Attor- 
ney.—The authority of a solicitor to represent 
his alleged client cannot ordinarily be question- 
ed at the trial.—Dehn vy. Dehn, Mich., 186 N. W. 


453. 











7. Bankruptey—Adjudication.—An adjudica- 
tion in bankruptcy does not operate as a seiz- 
ure in favor of general creditors as against lien- 
holders, but the trustee takes the property sub- 
ject to whatever liens existed as against the 
bankrupt.—Rode & Horn vy. Phipps, C. C. A., 195 
Fed. 414. 

8. Act of.—Transfer by an insolvent of her 
interest in a bank to be administered as part of 
the assets of a decedent's estate, for the pur- 
pose of concealing same, held an act of bank- 
ruptcy.—In re Glazier, U. S. D. C., 195 Fed. 1020. 

9. Ancillary Jurisdiction.—Where petition- 
ers in bankruptcy and officers appointed in the 
District Court ‘of the Western District of New 
York invoke the ancillary jurisdiction of the 
District Court of the Western District of Mis- 
souri, the latter court held to have jurisdiction 
to determine the claim of an intervener to pro- 
ceeds of the property.—Fidelity Trust Co. v. 
Gaskell, C. C. A., 195 Fed. 865. 

10. Conditional Sale.—A court of bankrupt- 
ey held to have power as a condition to the 
granting of a petition for the reclamation of 
property sold to a bankrupt on a conditional 
sale contract to require the petitioner praying 
for general relief to repay the amount paid 
thereon, less a proper deduction for deteriora- 
tion.—In re Hooven-Owens-Rentschler Co., C. 
Cc. A., 195 Ped. 424. 

11.——Discharge.—In determining whether a 
judgment represents a liability for money ob- 
tained by false pretenses or representations, 
within the bankruptcy act, exempting such lia- 
bility from a discharge in bankruptcy, resort 
will be had to the pleadings and decision or 
verdict in the case.—Ziegler v. Suggit, Minn., 
136 N. W. 411. 

12.——Jurisdiction.—Exclusiveness of juris- 
diction of the bankruptcy court of proceedings 
in bankruptcy precludes maintenance in a fed- 
eral circuit court of a suit in equity by surety 
of bankrupt public contractor, involving mat- 
ters with which creditors of the bankrupt have 
no concern, for the purpose of controlling dis- 
tribution of funds in the trustee's possession.— 
United States Fidelity & Guaranty Co. vy. Bray, 
32 Sup. Ct. 620. 

13. Liens.—Where it is desired to preserve 
an attachment or execution lien on the prop- 
erty of a bankrupt for the benefit of the estate 
under Bankruptcy Act, § 67f, steps must be 
taken to that end before the lien is discharged. 
—In re Walsh Bros., U. S. D. C., 195 Fed. 576. 

14.——Mechanics’ Liens.—Where a contractor 
is adjudicated a bankrupt before fund paid by 
owner of building into court is turned over to 
trustee in bankruptcy, the court should pass on 
claims arising under the mechanic’s lien act.— 
In re Wilkinsburg Borough School Dist., Pa., 83 
Atl 410, 

15. Preference.—A creditor, who, within 
four months of bankruptcy of his debtor, takes 
possession of negotiable securities contained in 
a package in the debtor’s safe deposit vaults 
marked “escrow,” for the creditor’s account, 
does not obtain a voidable preference, where 
the securities, or others for which they have 
been substituted, were set apart years before 
to secure the debtor’s drawing credit.—Sexton 
v. Kessler & Co., 32 Sup. Ct. Rep. 657. 

16.—_—-Preference.—To constitute a preference 
voidable under Bankruptcy Act, it {is sufficient 
if transfer is made to another for creditor's 
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benefit.—National Bank of Newport v. National 
lierkimer County Bank, 32 Sup. Ct. Kep. 633. 

17. Provable Claim.—An agent intrusted 
with beer to deliver to laborers and to collect 
therefor and pay the money over to the princi- 
pal did not act in a fiduciary capacity within 
Hiankruptcy Act, § 17 (4), but a claim against 
him was founded on breach of contract within 
section 63a (4).—In re Camelo, U. S. D. C., 195 
Fed, 632. 

18.——Provable Claim.—The sale of a business 
by a claimant to a co-operative corporation, the 
‘laimant to receive stock of the corporation as 
pay, Which were to be held and sold by the cor- 
poration and the proceeds delivered to claim- 
ant, held not to render him a general creditor 
of the company, entitling him to prove a claim 
for a balance due against the corporation’s es- 
tate in bankruptcy.—In re Le Sueur County 
(‘o-operation Co., C. C. A., 195 Fed. 926. 

19. Banks and Banking—aAn officer or director 
of a national bank who knowingly authorizes 
the making and publication of a false report is 
liable, to one who had purchased stock of the 
bank from another in reliance thereon, and has 
suffered loss.—Chesbrough v. Woodworth, C. C. 
\., 195 Fed. 875. 

20.——Forgery.—A bank which pays a draft 
on a forged inforsement is prima facie liable to 
the party entitled to the payment.—Brown v. 
People’s Nat. Bank, Mich., 136 N. W. 506. 

21. Bills and Notes—Notice.—Where a bank 
purchased a note in the ordinary course of busi- 
ness, its right to recover from the maker as a 
bona fide purchaser was not affected by its no- 
tice to the maker that it held the note ‘for 
collection.”—Bank of Baraboo v. Laird, Wis., 
136 N. W. 603. 

22. Non Est Factum.—On a plea of non est 
factum in a suit on a note, plaintiff must offer 
some evidence tending to show that the paper 
was in fact executed; the burden being on him 
to prove its genuineness.—Walsh v. Pearce, Ky., 
147 S. W. 739. 

23. Brokers—Commission.—Brokers held not 
entitled to a commission for procuring a ¢us- 
tomer of land, where, before he became able, 
ready, and willing to exchange, the principal 
sold to another through his independent efforts. 

Laux v. Hogi, Mont., 123 Pac. 94y. 

24. Carriers of Goods—Inherent Defects.—If 
i fire destroying a car load of high proof spir- 
its was of spontaneous origin, caused by con- 
tact with the air, the carrier was not liable 
therefor where, on delivery of the car to the 
consignee, it notified his agent that one of the 
barrels containing the spirits was broken.— 
Rothchild Bros. v. Northern Pac. Ry. Co., Wash., 
123 Pac. 1011. ° 

25.———Notice of Loss.—Where a railroad com- 
pany had notice that a shipment of goods was 
destroyed by fire, the failure of the consignee 
to give notice of non-delivery, as required by 
the bill of lading, is no bar to an action; there 
being no reason for the giving of such notice. 
-~Deaver-Jetter Co. v. Southern Ry. Co., S. C., 
74 S. E. 1071. 

26. Carriers of Passengers—Employee.— 
Where an employee is given tickets on which to 
ride to and from his work, the employee, while 
so riding, is a passenger as to whom the car- 
rier owes the same duty as to other passengers. 
—Indiana Union Traction Co. v. wangley, Ind., 
98 N. E. 728. 











27.—Free Passes.—Performance of agree- 
ment by railroad company to give annual passes 
to persons conveying land to it held forbidden 
by Commerce Act June 2J, 1906, § 6, subsequent- 
ly enacted.—Cowley v. Northern Pac. Ry. Co., 
Wash., 123 Pac. 998. 

28. Chattel Mortgages—Manufacturer.—A 
manufacturer, who executes a chattel mortgage 
on raw material, cannot manufacture the arti- 
cles and sell them without the consent of the 
mortgagee.—National Citizens’ Bank of Man- 
kato v. McKinley, Minn., 136 N. W. 579. 

29. Commerce—Bridges.—A requirement com- 
pelling railroad: companies to elevate bridges 
over the Kansas river does not, by reason of 
the consequent expense and difficulty, violate 
the commerce clause of the federal Constitution. 
—Kaw Valley Drainage Dist. of Wyandotte 
County v. Kansas City Terminal Ry. Co., Kan., 
123 Pac. 991. 

30. Rates.—Congress has so taken control 
of railroad rate making as to invalidate pro- 
visions of a state statute penalizing refusal of 
carrier to receive freight for transportation to 
a point on line of another carrier outside the 
state, where it had no rate therefor.—Southern 
R. Co. v. Burlington Lumber Co., 32 Sup. Ct. 
Rep. 657. 

31. Contempt—Appeal—An appeal from a 
judgment adjuding one guilty of contempt for 
violating an injunction in a civil action involves 
a civil controversy under the statute, authoriz- 
ing appeals in civil cases.—Chicago, B. & Q. R. 
Co. v. Gildersleeve, Mo., 147 S. W. 836. 

32. Contracts—Public Policy.—A combination 
between defendant in execution and prospective 
bidder to suppress competition at sheriff's sale 
is against public policy.—Ruis v. Branch, Ga., 
74 S. E. 1081. 

33. Subsidiary Agreement.—Where no dam- 
ages were recoverable for breach of the main 
agreement, none were recoverable for breach of 
subsidiary agreements.—John hnetherington & 
Sons v. William Firth Co., Mass., 98 N. E. 797. 

34. Waiver.—The acceptance of a building 
by an owner contracting for the construction 
thereof implies a waiver of any claim for dam- 
ages for nonperformance in the absence of © 
fraud or mistake.—Mannix v. Wilson, Cal., 123 
Pac. 981. 

35.  Conversion—Realty and Personalty.—A 
will, directing the residue of the estate, real, 
personal, and mixed, to be divided into shares 
by trustees for the respective parties, held not 
to blend the realty and personalty, 80 as to con- 
vert the realty.—In re Murray's Estate, Pe., 88 
Atl. 473. 

36. Corporations—Authority of Officer.—An 
officer of a corporation having general author- 
ity to execute promissory notes has no authority 
to execute its note for his personal debt or that 
of another.—First Nat. Bank of Rice Lake, Wis., 
v. Flour City Trunk Co., Minn., 136 N. W. 563. 

37. Equitable Title—An unsealed deed ex- 
ecuted by a corporation, though insufficient to 
convey the legal title, passes the equitable title, 
which equity will protect—Hines v. Imperial 
Naval Stores Co., Miss., 58 So. 650. Pp 

38. Implied Contract.—To imply a promise 
on the part of a corporation to pay the debts of 
another corporation, to which it has succeeded 
by purchase, the conduct relied upon must show 
such an intention—Colorado Springs Rapid 
Transit Ry. Co. v. Albrecht, Colo., 123 Pac. 957. 
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39.——Liability of Directors.—Personal lia- 
bility of directors of a corporation to it is not 
limited to cases where the loss results from 
1raudulent misconduct, or where they have re- 
ceived financial profit, which in equity belongs 
to the corporation, but extends to tortious acts 


willfully done without authority.—Hnill v. Mur- 
phy, Mass., 98 N. E. 781. 
40.——Unpaid Subscriptions.—As against cred- 


itors of the corporation, those who accept stock 
without paying for it occupy the position of the 


subscribers.—Union City Lumber Co. v. Tra- 
verse City, L. & M. Ry. Co., Mich., 136 N. W. 
463. 

41. Criminal Law—Comity of Courts.—The 
rule of comity between the federal and state 
courts is the same in criminal as in civil cases, 
and, where each can take jurisdiction, the one 
which first gets it holds it to the exclusion of 
the other.—Callahan v. United States, C. C. A., 
195 Fed. 924. 

42.——-Indictment:—The question of indorsing 


additional names of witnesses on an indictment 
for a felony is addressed to the sound discretion 
of the trial court.—Hawkins y. State, Okla., 123 
Pac. 1024. 

43.——Verdict.—W here two 
jointly prosecuted and tried and 
them guilty but does not 
other in the verdict, it not render 
dict void as to the defendant found 
Tittle v. State, Okla., 123 Pac. 1036. 

44.——-Wife as Witness When the wife of 
defendant is a material witness and she is not 

the stand or her accounted 
becomes a circumstance to be consid- 
Manning v. State, 


defendants are 
the jury finds 
mention the 
the ver- 
guilty.- 


one of 
does 


placed on absence 
for, this 
ered against 
Okla., 123 Pac. 


defendant. 
1029. 


45. Damages—Fright.—Plaintiff is not entitl- 
ed to recover for injuries resulting from mere 
fright caused by an assault upon her husband 
in her presence, if the assault ‘Was unaccom- 


panied by any threatened or actual physical im- 


pact with her or physical injury resulting to 
her from defendant's acts.—McGee v. Vanover, 
Ky., 147 S. W. 742 

46.——Medical Services.—In an action by a 


husband to money expended for medi- 
cal service necessitated by defendant's tortious 
injury of plaintiff's wife, the test is not wheth- 
er the were in fact but 
whether they were wise in the light of the facts 


recover 


services necessary, 


known at the time.—Hunt yw Boston Terminal 
Co., Mass., 98 N. E. 786. 
47.——Special Damages.—-To render a party 


to a contract liable for special damages arising 
from a breach, he must have had knowledge at 
the time of contracting of the matter out of 
which the damages arose.—Givens vy. North Au- 





gusta Electric & Improvement Co., S. C., 74 S. 
EK. 1067. 
48. Death—Minor.—Parents of a minor who 


loses his life through the negligence of another 
are entitled to recover for the deprivation of 
his society.—Roby v. Kansas City Southern 
Co., La., 58 So. 701. 

49. Domicile—Residence.—Residence and dom- 
icile have no uniform meaning in law; but their 
meaning depends upon the nature of the action 
in which the question is raised.—Barhydt  v. 
Cross, Iowa, 136 N. W. 525. 

50. Easements—Destruction.—As a_ general 
rule, an easement in a_ particular building, 
coupled with no interest in the land, is lost by 


ty. 





destruction of the building.—Reynolds v. Union 


Savings Bank, lowa, 136 N. W. 529. 
51. Ejectment—Common Source of Title. 
Where both parties in ejectment claim from a 


common source of title, the doctrine that plain- 
tiff must recover on the strength of his own 
title becomes inapplicable, since he need not go 
beyond the common source.—Howell v. Sher- 
wood, Mo., 147 S. W. 810. 

§2. Electricity—Negligence.—Failure ef a 
company operating its cars by 
the utmost care to keep its 
free from electrical contact, 
pedestrian was injured, 
constitutes actionable negligence.—Campbell v 
United Rys. Co. of St. Louis, Mo., 147 S. W. 785. 

53. Equity—-Probate Administration.—A court 
of equity has no power to determine whether a 
will shall be admitted to probate, or to revoke 





street railway 
electricity to 
suspending wires 
by of which a 


use 


reason 





an order of the orphans’ court, admitting the 
will to probate.—Bradley v. Bradley, Md, 8&3 
Atl. 446. 

54.——Executory Contracts.—Where_- vested 


interests in real estate are secured by execu- 
tory contracts, acknowledged, and recorded, the 
defense of laches in asserting and maturing 
such interests is not applicable. Such interests 
may be lost by adverse possession.—Nease v. 
Coal & Coke Ry. Co., U. S. D. C:, 195 Fed. 987. 
55.——Master’s Report.—The report of the 
master appointed to make findings has the ef- 
fect of the verdict of a jury, in so far as it deals 
fact, and the chancellor must 
there is comeptent evidence 
Imperial Naval Stores 





findings of 
where 


with 
approve it 
to support it.—Hines v. 
Co., Miss., 58 650. 
56.——Multifariousness.—-A bill to 
a fraudulent conveyance does not become multi- 
because it follows all the rami- 
transaction. and includes differ- 
varying degrees of culpability 
the may not be identical 
different relief may be neces- 
Nickerson, Mass., 98 N. E. 


So. 
set aside 
farious merely 
fications of the 
ent persons of 
against whom 
and as to whom 
sary.—Hutchins v. 
791. 

57. Estoppel—Water and 
Plaintiff held not estopped from complaining 
of pollution of stream by defendant, because 
he permitted defendant to expend large sums of 
money on its factory, without objection, where 
the effect on the stream of the operation of the 
factory was equally within the knowledge of de- 
fendant.—Penn American Plate Glass Co. v. 
Schwinn, Ind., 98 N. E. 715. 

58. Evidence—Judicial Notice.—The Supreme 
Court will take judicial notice of a severe 
drought during the summer of 1908, and the 
consequent danger to life and property from 
extensive forest tires.—Inglis v. Millersburg 
Driving Ass’n., Mich., 136 N. W. 443. 

59. Sxecuters and Adm‘nistrators—Sales.— 
A testamentary provision authorizing the ex- 
ecutor, in case the personal estate is insufficient 
to pay the debts, “to sell so much of my real 
estate as may be necessary for that purpose,’ 
authorizes the executor to sell the homestead. 
subject to the life estate of the widow.—wWillier 
v. Cummings, Neb., 136 N. W. 559. 

60. Fraudulent Conveyances—Parties to Ac- 
tion.—Several creditors may join in the same 
suit to set aside an alleged fraudulent convey- 
ance.—Campbell v. Tomlinson, Ind., 98 N. E. 720. 

61. Relationship.—Where a mother volun- 
tarily conveyed real property to her son and de- 
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posited the deed in escrow to be delivered on 
the grantor’s death, the conveyance was fraud- 
ulent as to a creditor, a portion of whose ac- 
count had accrued at the time the conveyance 
was made, though other portions accrued there- 
after.—Levi v. Levi, Iowa, 136 N. W. 696. 

62. Garnishment—Conditional Judgment.—An 
answer of a garnishee, not filed at a time fixed 
by the statute or with the consent of the court, 
is not a part of the record, and cannot set aside 
a conditional judgment for plaintiff.—First Nat. 

sank v. Dimmick, Ala., 58 So. 658. 

63. Guaranty—Demand.—Where a- contract 
was a@ guaranty of payment and not of collec- 
tion merely, the guarantor was not relieved 
from liability by the creditor’s failure to 
promptly demand payment on default of the 
principal.—Sentinel Co. v. Smith, Wis., 136 N. 
W. 602. 

64. Homicide—Presumption.—On a trial for 
assauit to murder, the use of a deadly weapon 
does not of itself raise a presumption of the 
specific intent to kill—Moore vy. State, Ga., 74 
Ss. E. 1102. 

65. Indictment 


and Information—Forgery 





and Uttering.—The charges of forgery and ut- 
tering and publishing a forged paper may be 


joined in the same count.—Blount y. State, Ga., 
74, 8. E. 1099. 

66.——Suuiciency.—It is not sufticient to 
charge an offense in the words of a statute 
creating the offense, unless they of themselves 
directly and. with requisite certainty set forth 
every essential fact necessary to constitute the 
offense.—United States v. Van Wert, U. S. D. 
c., 195 Fed. 974. 

67. Infants—Estoppel.—An infant, who makes 
an affidavit that he is of full age as an induce- 
ment to a purchaser, is estopped by such 
duct from maintaining an action to cancel his 
executed conveyance to such purchaser.—Turner 
v. Stewart, Ky., 147 S. W. 772. 

68. Injunetion—Building Restrictions.—Rights 
of a property owner, under a restrictive build- 
ing covenant prohibiting the construction of a 
building on-+adjoining premises nearer than 
three feet from the line, held enforceable by 
injunction, without proof of special damage.— 
Supplee v. Cohen, N. J., 83 Atl. 373. 

69.——Laches.—There is a very marked dis- 
tinction between the laches which will prevent 
injunctive relief against a long-continued con- 
dition, accompanied by large expenditure of 
money, and that which will preclude a recovery 
of damages for the same condition.—Penn Amer- 
ican Plate Glass Co. v. Schwinn, Ind., 98 N. E. 
715. 

70. Insurance—Place of Contract.—A_ policy 
of insurance which provided that it did not take 
effect until payment of first premium, the first 
premium being paid in Missouri, was a Missouri 
contract though made out in New York.—Head 


con- 











v. New York Life Ins. Co., Mo., 147 S. W. 827. 
71.——Subrogation.—A contract of insurance 
is an indemnity contract, and where property 


insured against fire is burned because of the 
wrongful act of a third person, the insurer is, 
upon paying the indemnity, entitled to be sub- 
rogated to the rights of the insured against the 
wrongdoer.—Gerlach y. Grain Shippers’ Mut. 
Fire Ins. Ass’n., Iowa, 136 N. W. 691. 

72. Interest—Equity.—A claim of interest on 
money deposited in court as performance of the 
contract sued on in equity must be determined 
on a consideration of all the equities existing 
between the parties.—Townsend v. Swallow, 
‘Neb., 1386 N. W. 730. 

73. Judgment—Estoppel.—Assistance by one 
of two joint tort-feasors:- in defense of a suit 
against the other will not create an estoppel by 
judgment as to him.—Bigelow v. Old Dominion 
Copper Mining & Smelting Co., 32 Sup. Ct. Rep. 
641. 

74.._—Service by Publication.—On service by 
publication, though the true name of defendant 











and the name given be not strietly idem sonans, 

if they look substantially alike when printed, 

the judgment by default is valid as against col- 

ee Seno v. Grannis, Minn., 1386 
f ; 5. 


75. Kidnapping—Divorce.—A father taking 
possession of his minor child pending a suit for 
divorce by the wife, and before any order af- 
fecting the disposition of the child, is not guil- 
ty of kidnapping the child.—State v. Dewey, 
Iowa, 136 N. W. 533. 


76. Landlord and Tenant—Common Stairway. 
—Where a tenant was injured by a defective 
common stairway, which was in the control of 
the landlord, and which she negligently failed 
to keep in repair, liability attached.—Morse v. 
Houghton, Iowa, 136 N. W. 675. 

7 Larceny—Asportation.—Where defen- 
dant fraudulently claimed prosecutor's cow as 
his own and sold it, and the purchaser took pos- 
session and carried it away, after having paid 
defendant, there was a sufficient asportation to 
—, larceny.—Smith y. State, Ga., 74 S. 
ce. 1093. 

78.——-Burden of Proof.—One charged with 
the theft of a specific article cannot be con- 
victed of the theft of another.—State v. Neis, 
Wash., 123 Pac. 1022. 

79. Limitation of Actions—Accrual of Ac- 
tion.—Where the deceased hired his niece to 
eare for him during his declining years agree- 
ing to compensate her at his death, the niece’s 
right of action for her compensation does not 
accrue until the death of the deceased, and lim- 
itations begin to run only from that time.—Nor- 
ton’s Estate v. McAlister, Colo., 123 Pac. 963. 

80. Master and Servant—Assumption of Risk. 
—An employee, injured by a falling bank of 
earth, did not assume the risk of the negligence 
of his employer’s superintendent in ordering 
him to work in a dangerous position.—-Gettins 
v. Kelley, Mass., 98 N. E. 684. 

&81.—Fellow Servants.—The employees of an 
independent contractor were not fellow ser- 
vants of the employees of the general contrac- 
tor.—Bowen v. Smyth, Wash., 123 Pac. 1016. 

82. Hours of Labor.—The Legislature may 
fix the hours of labor on all public work in 
cities —Malette v. City of Spokane, Wash., 123 
Pac. 1005. 

83.——Res Ipsa Loquitur.—Where the chim- 
ney on which intestate was working for an in- 
dependent contractor, and which collapsed caus- 
ing his death, was erected according to plans 
made by architects employed by the owner, 
there being no proof that the plan was so ob- 
viously defective that no contractor of ordinary 
prudence and average skill would have attempt- 
ed its construction, the res ipsa loquitur rule 
would not apply to impute negligence to intes- 
tate’s employer, the. independent contractor.— 
Hardie v. Charles P. Boland Co., N. Y., 98 N. E. 
661. 
84. Specific Directions——While it may be 
that one who, having mere knowledge of a con- 
templated trespass, allows the use of his per- 
sonal property in effecting the same may be 
not liable for the trespass, one who directs his 
employee to aid in the doing of a specific act 
which proves to be a trespass is liable.—Ford 
v. Erskine, Me., 83 Atl. 455. 

85. Vice-Principal.—At common law a sec- 
tion foreman while employing and discharging 
men is a vice principal, but in directing them 
after their employment he is a fellow servant. 
—Vandalia R. Co. v. Parker, Ind, 98 N. E. 705. 

86. Wounded Employee.—Where absolute 
indifference and negligence is not shown, a 
master is not liable for the damage resulting 
from the neglect of a wounded employee.—Bap- 
tiste v. Baptiste, La., 58 So. 702. 

87. Mines and Minerals—Surface Rights — 
Grant of coal underlying land, in absence of 
waiver, held to impose on a mineral estate the 
servitude of surface support.—Stilley v. Pitts- 
burgh-Buffalo Co., Pa., 83 Atl. 478. 

88. Mortgages—Appointment of Trustee.—The 
appointment of a new trustee in a manner other 
than that provided by the terms of the instru- 
ment giving authority held invalid.—Walters v. 
Webster, Colo., 123 Pac. 952. 

89. Names—Initials—One who takes a_deed 
to real estate, using the initials of his Chris- 
tian names, by which he is generally known and 
transacts his business, upon which real estate 
a- mortgage is foreclosed and the premises sold 
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in a proceeding against him by that name, can- 
not after nearly 10 years maintain an action to 
redeem on the sole ground that he was not sued 
in the foreclosure proceeding by his full Chris- 
tian name instead of.the initials.—Clark v. Han- 
nafeldt, Neb., 136 N. W. 558. 

90. Negliegnce—Proximate Cause.—If a per- 
son’s unlawful act contributes proximately to 
his Own injury, he cannot recover damages of 
another for negligent participation in that in- 
jury; but, if the unlawful act has no causal 
relation to the injury, a recovery may be had 
at common law if plaintiff is not guilty of con- 
tributory negligence.—Atlantic Coast Line R. 
Co. v. Weir, Fla., 58 So. 641. 

91. Nuisance—Injunction.—The owner of a 
city lot may lawfully erect a building to the 
full size of the lot, and, subject to municipal 
control, may discharge the water falling on 
the roof into a public street or alley, and can- 
not be enjoined from so doing at the suit of 
an adjoining owner.—Reynolds y. Union Savings 
Bank Iowa, 136 N. W. 529. 

92. Partnership—Attempted Incorporation.— 
Associates in an organization intended to be- 
come a corporation, but which was never organ- 
ized and made no attempt to incorporate, were 
not liable as copartners for the acts of a man- 
ager elected, who assumed to act as agent ofa 
corporation and borrowed money, in the absence 
of an estoppel.—Farmers’ State Bank of Concep- 
tion Junction v. Kuchs, Mo., 147 S. W. 862. 

93. Holding Out.—If a person holds him- 
self out, or permits himself to be held out, as a 
partner, he will be bound to one who contracts 
with the partnership on the faith of such repre- 
sentations, whether he has any interest there- 
in or not.—American Cotton College v. Atlanta 
Newspaver Union, Ga., 74 S. E. 1084. 

94. Perpetuities—Rule Against.—The rule 
against perpetuities is a rule of law, not of 
construction, its purpose being to defeat the in- 
tention, if it violates the rule, so that the inten- 
tion should be ascertained without reference to 
the rule.—Dime Savings & Trust Co. v. Watson, 
Il)., 98 N. E. 777. 

95. Pledges—Innocent Pledgee.—The interest 
acquired by an innocent pledgee of a negotiable 
instrument is, up to time of sale, only a lien.— 
Currie v. Wisconsin Nat. Bank, Wis., 136 N. W. 
549. 

96. Principal and Agent—Agency.—A shipper 
of live stock is bound by a contract of ship- 
ment made by his drover, fixing a value upon 
the animals shipped and limiting the carrier’s 
liability to such valuation, in absence of a show- 
ing of want of authority to make such agree- 
ment.—Willard v. Chicago & N. W. Ry. Co., Wis., 
136 N. W. 646. 

97. Principal and Surety—Employee’s Bond. 
—A bond given by a surety company against 
embezzlement by a bank cashier during a stated 
term, and covering losses “discovered during 
said term or within six months thereafter, and 
within six months after the determination of 
this obligation,’ held not to impose any liabil- 
ity for embezzlement by the cashier which was 
not discovered until more than three years af- 
ter the termination of the bond.—Lyons v. Na- 
tional Surety Co., Mo., 147 S. W. 778. 

98. Quieting Title—Burden of Proof.—The 
plaintiff, in a suit to quiet title, was not re- 
quired to prove possession of vacant and unoc- 
cupied land.—Vanderpan v. Pelton, Colo., 123 
Pac. 960. 

99. Removal of Causes—Fraudulent Joinder. 
—A nonresident sued jointly with a resident 
had no right of removal to the federal court, in 
the absence of a fraudulent joinder.—Sears v. 
Atchison, T. & S. F. Ry. Co., Mo., 147 S. W. 860. 

100. Separate Causes of Action.—A_ cause 
held removable as presenting a separable con- 
troversy where the petition stated two causes 
of action, one against two defendants jointly 
and the other against the removing defendant 
alone.—Nichols v. Chesapeake & O. Ry. Co., C 
Cc. A, 195 Fed. 913. 

101. Sales—Cancellation—Where an automo- 
bile agency contract authorized cancellation in 
ease the agents were unsatisfactory to the 
manufacturer, the manufacturer was authorized 
to cancel the contract if its dissatisfaction was 
sincere and #n good faith, and not a mere sub- 
terfuge.—Ishell v. Anderson Carriage Co., Mich., 
136 N. W. 457. 

102. Implied Warranty.—There is an im- 
plied warranty that material contracted for 
shall be free from unusual defects and suitable 

















for the purpose for which it was sold.—Johnston 
Bros. Clay Works y. Hall, Ia., 136 N. W. 671. 

103. Rescission.—Persons making no at- 
tempt to rescind a contract for the purchase of 
personalty for four years held not entitled in a 
suit on the notes given for the purchase price 
to question the _ validity of the contract fo 
fraud.—Hakes y. Macklin, Mich., 136 N. W. 509. 

104. Retention of Title-—Where the title to 
an article sold passed to the buyer, but the sell- 
er retained the article to secure payment of the 
price, the lien of the seller was discharged when 
the buyer tendered the balance due on the price, 
so that the seliler’s refusal to deliver the article 
was a conversion.—Wright v. Frank A. An- 
drews Co., Mass., 98 N. E. 798. 

105. Specific Performance—Equity.—Having 
jurisdiction to compel specific performance of 
an agreement to reduce an oral contract relat- 
ing to land to writing, held, that equity would 
retain jurisdiction to compel an accounting pur- 
suant to the agreement.—Cunningham y. Blan- 
chard, Vt., 83 Atl. 469. 

106. Condition Precedent.—Where a_con- 
tract for the sale of land provided that the title 
should be such as a certain trust company would 
approve and insure, the vendor was not re- 
quired to show that the title would have been 
approved by the trust company, as a condition 
precedent to the enforcement of specific perfor- 
mance of the contract.—Eastman v. Horne, New 
York, 98 N. E. 758. 

107.——-Waiver.—Where a vendor of land re- 
tained money paid by the vendee, and waived 
strict performance on the day named, and fail- 
ed to tender an abstract and deed as specified 
by contract, the vendee is entitled to specific 
performance on making offer to perform 10 
days after the date named.—Shull v. Goerl, Neb., 
136 N. W. 735. 

108. Torts—Joint Tort-Feasors—Where one 
person commits a tort co-operating with oth- 
ers, all concerned are liable to the party in- 
jured.—Pilcher v. State, Ala., 58 So. 672. 

109. Trade Marks and Trade Names—Unfair 
Competition.—The test of whether the use of 
a trade-name amounts to unfair competition is 
whether the public is likely to be deceived 
thereby.—kXosenthal v. Blatt, N. J., 83 Atl. 387. 











110. Trespass—Election of Remedy.—Where-’ 


one ‘without the consent of the owner extracts 
the turpentine from the trees of the owner, the 
owner may recover the amount of the damage 
inflicted on the trees in the process of extrac- 
tion, or he may recover the products, or their 
value, and the amount of any damage unneces- 
sarily inflicted on the trees.—Hines v. Imperial 
Naval Stores Co., Miss., 58 So. 650. 

111. Trusts—Insurance —An arrangement be- 
tween a beneficiary of a fraternal insurance 
certificate and the member and plaintiff, where- 
by the member, in consideration of payment of 
dues, should hold the proceeds for the plaintiff's 
use, creates an enforceable trust, being support- 
ed by a sufficient consideration.—Kerr v. Crane, 
Mass., 98 N. E. 783. 

112. Vendor and Purchaser—Abatement of 
Price.—Where a grantee, giving a mortgage on 
the land to secure the price, obtained posses- 
sion and has not been evicted by title para- 
mount, he has no right to an abatement of the 
purchase price merely because of an alleged 
failure to convey a good title to him to a part 
of the land.—Moore v. Beard, S. C., 74 S. E. 1062. 

113. Wills—Contest.—Limitations against con- 
test of foreign will do not begin to run until its 
probate is recorded in the county in this state 
where the land devised is situated.—Hines v. 
Hines, Mo., 147 S. W. 774. 

114. Interlineations.—That testatrix, in her 
own handwriting, adds interlineations to her 
will, held not to avoid it—In re Rowan’s Es- 
tate, Pa., 83 Atl. 429. 

15. Lapsed Legacies.—At common law as 
recognized in this state, lapsed or void hequests 
fall in the residuary.—Woodward v. Congdon, 
R. L, 83 Atl. 433. 

116. Promissory Note.—An indorsement by 
payee of a note, transferring it to another, who 
reserved to the grantor sole power to collect it 
during his life and then gave it to the grantee, 
being witnessed by two, was a wfll.—Morrison 
v. Bartlett. Ky., 147 S. W. 761. 

11 Trustees —A mere discretion in the 
trustees is a mere power; but an imperative 
discretion implies a trust.—O’Gorman v. Crow- 
ly,.N. J., 83 Atl. 379. 
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